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them, in respect of property, being considered as a species of partnership, 2 though, as we shall see, the wife's interest in the partnership assets is almost nominal.
The courts, in determining the character of'property as community or separate, have always acted upon the presumption that all property owned by either husband or wife, or both, is community property, and have cast upon the person asserting the contrary the burden of proving, by clear and convincing evidence, its separate character.
This presumption is considered not merely a rule of evidence, but a rule of property. 3 The most important exbeptions to the rule that property acquired by purchase during marriage is presumed to be community property occur in cases where property is conveyed to the wife by the husband or is expressly declared to be forher sole and separate use. 4 This presumption, however, when applied to conveyances of land to married women, was not in harmony with the purpose of the recording laws, and not infrequently occasioned confusion in land titles. To remedy this evil the legislature in 1889, by an amendment of See. 164 of the civil code, provided that "whenever' any property is conveyed to a married woman by an instrument inwriting, the presumption is that the title is thereby vested in her as her separate property * * * and the presumption is conclusive in favor of a purchaser or incumbrancer in good faith and for a valuable consideration."
The true character of property as separate or community, it will be observed from an examination of the authorities cited, does not *depend much upon forms of conveyancing, but rather upon the time and mode of its acquisition. 5 The entire management and control of the community property, and the absolute power of disposition thereof during the existence of the marriage relation are, with certain exceptions to be noted, vested in the husband. 6 Even though land or other property be granted or otherwise transferred to the YALB LAW JOURNAL.
wife, if it be in fact acquired otherwise than by gift, bequest, devise or descent, the husband can by his deed or other appropriate instrument of conveyance, and without the consent or concurrence of the wife, effectually transfer it.
7
The husband until 1891 even had the right to make a voluntary disposition of a reasonable portion of the community property, without the consent of the wife. Such a disposition was, however, voidable at the instance of the wife, if made with intent to defraud her; yet she could not, during her coverture, maintain an action to set aside such fraudulent disposition; and it is doubtful if she has any preventive remedy. The legislature, by an amendment to Sec. 172 of the civil code adopted in 1891, deprived the husband of the power to make a gift of community property without the written consent of the wife. But this amendment has been held inapplicable to community property theretofore acquired.
9
The husband ever since May 8, 1861, has had the right, as against his wife, to devise and bequeath one-half of the community property, but not more.
10 That the husband had the power by will to dispose of one-half of the community property before May 8, 1861, though formerly doubted, was sustained by the Supreme Court in the case of Payne v. Payne, 18 Cal. 291, 301, construing Sec. 11 of Chap. 103 of the Statutes of 1850. A different opinion was expressed as a dictum in the case of Jewell v. Jewell, 28 Cal. 232; though the decision in Payne v. Payne, supra, does not appear ever to have been overruled. Upon principles equally applicable to all kinds of property, the husband, by clearly manifesting his intention to bequeath and devise more than one-half of the community property, may put his widow to her election to take under the will or to accept the provision made for her by the law." The husband may also, by his will, empower his execu- 
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tor to sell or otherwise dispose of any portion of the community property for the purpose of satisfying and discharging all of his debts and all claims and demands for which the community property may, during his lifetime, be taken in execution, but for no other purpose. 1 2 When the marriage is dissolved by the death of the husband, the whole of the community property becomes assets of his estate, chargeable with all of his debts, and is to be administered upon by his personal representatives.
13
During coverture the wife has never had any power to control, manage or dispose of the community property, whether it was acquired in the name of herself or of her husband; for in either case both the legal and the equitable title is in the husband. An attempt on the part of the wife to dispose of community property, whether real or personal, is an absolute nullity."I Under the provisions of See. 11, Chap. 103 of the Statutes of 1850, prior to its amendment by an act approved May 8, 1861, upon the dissolution of the marriage by the death of the wife, one-half of the community property vested absolutely in the husband, and the other half vested in the descendants of the deceased wife, or, if there were no descendants, then in the surviving husband; but in neither case did any portion of the community property become assets of the deceased wife's estate, or liable to be administered upon by her personal representative.
The whole of the community property, however, remained liable to be taken for the debts previously incurred by the husband. The husband, as the survivor of the marital community, had the right to continue in possession of the community property, and to control and dispose of it for the purpose of satisfying and discharging all the liabilities which he had previously incurred. The husband, indeed, had not the power to bind the interests of his wife's descendants in the community property for any debt contracted after the wife's death. But a purchaser from the surviving husband, in good faith and for a valuable consideration, of the community property, acquired good title thereto, as against the wife's descendants. 1 5 Subject to the surviving husband's right of possession and control for the purposes of satisfying existing indebtedness, the descendants of the deceased wife became tenants in common with the surviving husband, and were entitled to maintain either an action for the partition of the property in specie, or in case the property was disposed of by the surviving husband, an action for an accounting and to recover their share of the net proceeds. 1 6 lEver since May 8, 1861, with the exception of the period of time from January 1, 1873, to July 1, 1874, upon the dissolution of the marriage by the death of the wife, the entire community property has vested in the husband immediately and without administration, and the wife has never had the right to devise or bequeath any of the community property.' 7 From January 1, 1873, until July 1, 1874, Sec. 1401 of the civil code provided that if the husband shall have abandoned his wife and lived separate and apart from her, onehalf of the community property subject to the payment of the debts chargeable to it, is at the wife's testamentary disposition, and in the absence of such disposition, goes to her descendants or heirs at law, exclusive of her husband. Since July 1, 1874, any community property which may have been set apart to the wife by judicial decree for her support and maintenance, is in effect made her separate property, subject to her testamentary disposition, and in the absence of such disposition, capable of being inherited by her descendant § or heirs, exclusive of her husband.
Under the statute of April 17, 1850, upon the dissolution of the marriage by the death of the husband, the wife succeeded to one-half of the community property if there were descendants of the husband, otherwise to the whole thereof, subject only to the payment of the debts of the deceased husband. This statute was amended by an act passed May 8, 1861, providing that, in the absence of descendants of the deceased husband, if he failed to exercise his right of testamentary disposition, his half of the community property, if we may so designate it, should be succeeded to in the same manner as his sepa- The courts of this State have experienced very great difficulty in attempting to define, in terms of the common law, the title by which the wife, upon the death of her husband, becomes the full and complete owner of one-half of the community property, and some confusion of thought has necessarily resulted.
In the case of Burdick's Estate, supra, there was presented for adjudication the question whether the wife upon the death of her husband, takes title to her one-half of the property by survivorship or by succession as an heir. Dealing with this question, the Court, speaking by Mr. Justice Temple, said: "The legal title to the community property is in the husband. He has the absolute dominion and control of it, and the wife has no right or title of any kind in any specific property, but a possible interest in whatever remains upon a dissolution of the community otherwise than by her own death. This cannot be classified as any species of estate known to the law."
The Court held that the wife takes title by succession, that is by descent. Two of the justices, concurring specially, declared it as their opinion, that the wife upon the death of her husband, receives one-half of the community property "not as the heir of her husband, but in her own right as her half of the property which was acquired by herself and her husband during the marriage, and freed from all restrictions in its use and enjoyment, and with the same title as if the marriage had been dissolved by a decree of divorce."
The doctrine of the majority of the Court in re Burdick's Estate, is now, however, considered as settled law. The act of April 17, 1850, provided that in case of the dissolution of the marriage by decree of any court of competent jurisdiction, the common property should be equally divided between the parties, and that the court granting the decree should make such order for the division of the common property, or the sale and equal distribution of the proceeds thereof, as the nature of the particular case should require. This stat- ute was amended April 14, 1857 (Stats. 1857, p. 199) , by providing that when a decree of divorce is rendered on the ground of adultery or extreme cruelty, the party found guilty thereof shall only be entitled to such portion of the common property as the court granting the decree may in its discretion deem just. The statute as amended was substantially re-enacted in sections 146 and 147 of the civil code.
Under these statutes, the effect of a decree of divorce in a case wherein no issues are presented involving the community property, and no relief in respect thereto is sought, is to make the husband and wife technically equal tenants in common of all the community property; and the parties to the divorce proceedings may thereafter have their property partitioned in the same manner as other tenants in common. When a decree of divorce is granted upon the ground of adultery or extreme cruelty, the injured party is entitled at least to something more than one-half of the community property, and the court may in its discretion, award to the innocent party the whole of the community property, or a portion thereof, together with a lien upon the residue to secure any payment which the husband may be ordered to make for the support of the wife.
If the court in granting a decree of divorce to the wife, assigns to her all of the community property, leaving the husband without separate property wherewith to pay his existing indebtedness, the property so assigned is taken subject to the right of creditors to enforce payment of their demands against it to the same extent as if the property had continued to belong to the husband, provided such claims arose out of transactions intended to benefit the marital community. The proper procedure for the creditor to pursue is to file a creditor's bill after the recovery ofjudgment against the husband,
22
The wife may, without the concurrence of her husband, declare a homestead upon either his separate or his community property, and thereafter the property selected as a homestead is not only exempt from execution or forced sale, but also can-
